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ABSTRACT: The right to a healthy environment is an absolute priority of 
the modern society. A specific economic instrument aimed at protecting 
the environment at a global level is the compensation for environmental 
pollution, based on a principle of environmental protection called 
“pollutant pays”. The essence of a civil liability for environmental damage 
is that potential pollutants should adjust their activities to the requirement 
of causing minimal changes in the environment and reducing the risk of 
damage to a minimum. In addition to the significance and characteristics 
of the “pollutant pays” principle, the paper presents the provisions of the 
Act on Environmental Protection. There is also included an analysis of 
the provisions of the Convention on civil liability for damage caused by 
environmental hazards, and the provisions of the Environmental Liability 
Directive related to the protection and elimination of environmental 
damage. 
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1. Introduction 


The concept of environmental sustainability is one of the primary 
principles based on the human right to a healthy environment. It is woven into 
regulations of a national character (Constitution, laws, and strategies), as well 
as into the most important European and global policies and principles. 

The environment “represents everything that surrounds us, that is, eve- 
rything with which human life and production activity is directly or indirect- 
ly connected” (Hamidovic, 2012, p. 235). Therefore, the human right to a 
healthy environment is one of the basic human rights. According to Article 74 
of the Constitution of the Republic of Serbia (2006), “everyone has the right 
to a healthy environment and to timely and complete information on its condi- 
tion.” However, during his activities, man changes the natural environment, 
often by disturbing the natural environment. 

Preservation and protection of the environment is an imperative in mod- 
ern society. The environment is basically one of the pillars of sustainable de- 
velopment. In this context, “environmental principles belong to the group of 
basic principles on which sustainable development, in general, is based, espe- 
cially sustainable development of rural parts of a certain territory, and imply 
primary respect for the natural diversity of the destination” (Cvijanovic¢ et al., 
2017, p. 871), and it can be emphasized that “sustainable development basi- 
cally means finding a balance between social development, economic pro- 
gress, and environmental protection” (MatijaSevi¢ Obradovi¢, 2017, p. 22). 
According to JovaSevic (2009), “finding the optimal relationship between un- 
hindered economic growth and development and the preservation and protec- 
tion of the environment is not an easy task” (p. 26). 

Preservation of the environment is also an unavoidable factor in the in- 
ternal stability and security of a country. However, the problem of endanger- 
ing the environment has long been not just a problem of internal security. 
According to Labudovicé Stankovicé (2012), “constant environmental pollution 
is a constant companion of modern economic development” (p. 1262). 

Sources of environmental pollution and its elements, according to some 
views, in theory, can be natural and artificial (anthropogenic). Natural sources are 
“all processes that take place in the biosphere against the will of man (volcanoes, 
earthquakes, cosmic dust). Artificial (anthropogenic) are the products of all hu- 
man activities (extraction and processing of mineral raw materials, thermal and 
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nuclear power plants, agriculture, industry, transport, tourism and other activities 
such as sports, recreation, and household pollutants)” (Dordevié, 2018, p. 466). 
Indicators of endangering the environment “give us the right to determine that the 
social causes of endangerment are more prevalent than natural ones and that the 
organization of the system of its protection and improvement depends on under- 
standing the causes of endangerment” (Kekovi¢ & Todorovic, 2008, p. 24). 

A specific economic instrument provided by the Law on Environmental 
Protection (2004) aimed at environmental protection is the compensation for 
environmental pollution, based on a specific principle of environmental pro- 
tection called “polluter pays”. According to Article 9 item 6 of the Law on 
Environmental Protection (2004) “a polluter pays a fee for environmental pol- 
lution when his activities cause or may cause a burden on the environment, 
ie if he produces, uses, or places on the market raw materials, semi-finished 
products or products containing harmful substances for the environment.” The 
same point also stipulates that “the polluter bears the total costs of measures 
to prevent and reduce pollution, which include the costs of environmental 
risks and the costs of eliminating the damage caused to the environment.” The 
Law on Integrated Prevention and Control of Environmental Pollution (2004) 
has a similar wording where Article 3 item 5 states that “the polluter must 
bear the full costs of the consequences of self activities, the costs incurred by 
endangering the environment which includes the costs of endangering and 
the risk to the environment, and the costs of removing the damage caused to 
the environment that is returning the site to a satisfactory state of the environ- 
ment after the closure of the plant or the cessation of activities.” The polluter, 
therefore, by the regulations, bears the total costs of measures to prevent and 
reduce pollution, which include the costs of environmental risks and the costs 
of eliminating the damage caused to the environment. 

The following subtitle discusses the question of responsibility and the 
significance of the “polluter pays” principle. Then, the paper will deal with the 
issue of how the European framework of civil liability for damages caused by 
activities dangerous to the environment is regulated because the regulations 
of the European Union are an important foundation for national legislation. 


2. Significance and characteristics of 
the “polluter pays” principle 


Liability, according to the “polluter pays” principle is a special type of 
polluter liability, based on objective responsibility for the pollution of the 
environment. The introduction of this principle into our legislation, legally 
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based on international regulations, is primarily on the founding acts of the 
European Union, and then the conventions and directives of the European 
Union. 

The legal principle “polluter pays” starts from the “principle of fairness, 
the reasonable assumption that the person who caused the risks to the envi- 
ronment should bear both the costs of precautionary measures and the costs 
arising from prevention, as well as eliminating the consequences of damage 
caused by pollutants” (Pajtic, 2015, p. 1672). 

What makes this principal characteristic is that it is about future dam- 
age that occurs or may occur due to the undertaking of activities by polluters. 
Article 3, item 14 of the Law on Environmental Protection (2004) stipulates 
that “polluter” means “a legal or natural person who, by his activity or inac- 
tivity, pollutes the environment.” Therefore, the formulation of the specific 
responsibility of polluters is for preventive action, for prevention of excessive 
environmental pollution. 

According to Pajti¢ (201 1a), “civil liability exists if the damage to pro- 
tected goods is measurable and if the consequence consists in endangering 
or injuring the personal property or non-property assets of a natural or legal 
person. These damages are eliminated utilizing the classic right of compensa- 
tion. In our legislation, the prevention of damage to protected goods is one of 
the basic goals of the legal policy of environmental protection” (p. 518). 

The principle of “polluter pays” according to Zindovié (2012), “is found- 
ed through two attributes, namely: ratione personae, because it is known in 
advance who pays and ratione temporis, because payment refers only to fu- 
ture damage” (p. 277). Here, Pocuéa and Mili¢é (2018) define the essence of 
this principle in the sense that “instead of the costs of its repair being charged 
from the one who caused the damage and caused by the perpetrator, according 
to this principle, the operator’s payment refers to future damage” ( p. 236). It 
is, however, an “instrument of tax policy that directs the behavior of polluters 
towards the adoption of better options and practices from the point of view 
of environmental protection goals” (Pajti¢, 2015, p. 1672). And precisely in 
the context of preventive activities in the field of environmental protection, 
Cveti¢ (2013) states that “the essence of the principle of prevention and pre- 
caution is that every person, all his associations and society as a whole, adjust 
their activities to the requirement to cause minimal changes in the environ- 
ment. the risk of damage is reduced to a minimum” (p. 124). 

The principle of “polluter pays”, as Popov (2013) points out, “belongs 
to the group of fundamental principles on which European environmental 
policy is based, and given that the polluter is responsible for eliminating the 
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environmental damage, this is a reactive principle of prescribing costs for 
remediation of environmental damage” (p. 137). 

Compensation for future damage according to the “polluter pays” prin- 
ciple in concreto must be proportionate to the risk and effects of the activi- 
ties undertaken by the polluter, which could potentially cause harmful conse- 
quences for the environment. 

In this section, Salma (2009) states that “in some countries, such as 
Austria and Germany, absolute liability has been introduced under special 
legislation for the environmental consequences of nuclear power plant ac- 
cidents, especially for consequences in terms of damage to public health or 
death, whereby the law provided for a fixed compensation for each of these 
damages for each injured party. Absolute responsibility is responsibility in 
which even force majeure is not a reason to exclude responsibility” (p. 35). It 
is known, however, that “in the case of ,,ordinary” objective liability, liability 
regardless of guilt, if the damage was caused by force majeure, there is no 
liability of the holder of the dangerous item or the holder of the dangerous 
activity” (Salma, 2009, p. 35). 

The principle of prevention in dealing with potentially dangerous ac- 
tivities of pollutants is also specified in the provisions of Article 156 of the 
Law on Obligations (1978), which stipulates that “one may require from the 
other to remove the source of the danger from which significant damage is 
threatened to a person or an indefinite number of persons, as well as to refrain 
from the activity from which the harassment or danger of damage arises if 
the occurrence of harassment or damage cannot be prevented by appropriate 
measures.” 

Considering various aspects of the application of the “polluter pays” 
principle, it should be noted that “polluters should bear the costs of pollu- 
tion control measures such as the formation and operation of installations that 
prevent the spread of pollution, investment inappropriate equipment and new 
processes that prevent pollution. to achieve the required quality of the envi- 
ronment” (Tubié, 2012, p. 504). 

Bingulac and Milojevi¢é (2018) here justifiably ask the question of what 
position to take “when there are situations in which it is not possible to iden- 
tify the polluter, so this can be extended to the aspect of whether responsibil- 
ity will be distributed according to the principle of equality contributed to 
the pollution, or will the responsibility be on the one who caused the pollu- 
tion first” (p. 202)? Consulting the provisions of the 1974 Recommendation 
of the Council of the European Community (Recommendation OECD / 
LEGAL/0132), Tubié (2012) states that “in such cases, the costs of pollution 
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should be determined by legal or administrative means, which provide the 
best solution. In the case of a series of pollution, costs should be charged at a 
time when the number of economic factors is lower and control is easiest or at 
a time when it is possible to make the most effective contribution to improv- 
ing the environment” (p. 503). 

Given that national legislation is based on the legal framework of the 
European Union, in the context of the topic of the paper, it is important to 
present in more detail the provisions of the Law on Environmental Protection 
concerning the principle of “polluter pays”, then the Council of Europe 
Convention on Civil Liability resulting from activities dangerous to the envi- 
ronment (1993), which is the basis of objective liability of polluters for dam- 
age that the polluter may cause during its activities, as well as the Directive 
of the European Parliament and the Council on liability for environmental 
damage 2004/35/CE. 


3. The “polluter pays” principle in the Law 
on Environmental Protection 


Article 103 of the Law on Environmental Protection (2004) stipulates 
that “the polluter who causes environmental pollution is liable for the damage 
caused according to the principle of strict liability. Also, the legal and physical 
person who enabled or allowed the pollution of the environment by illegal or 
incorrect actions is responsible for the environmental pollution.” 

The legislator regulates liability for damage in Article 105 of the same 
Law, wherein paragraph | stipulates that the polluter is responsible for the 
damage caused to the environment and space and bears the costs of damage 
assessment and its removal, and in particular: 

1. the costs of emergency interventions undertaken at the time of the 
damage, and necessary to limit and prevent the effects of damage on 
the environment, space, and health of the population; 

2. direct and indirect costs of remediation, the establishment of a new 
state or restoration of the previous state of the environment and spa- 
ce, as well as monitoring of the effects of remediation and the effects 
of damage to the environment; 

3. costs of preventing the occurrence of the same or similar damage to 
the environment and space; 

4. costs of compensation to persons directly endangered by damage to 
the environment and space. 
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In addition to the above, paragraphs 2 and paragraph 3 of the same article 
also stipulate that “the polluter is obliged to provide financial or other types 
of guarantees to ensure the payment of compensation for the mentioned costs 
during and after the performance of activities. The type of guarantees, the 
amount of funds, and the duration of the guarantee provided by the polluters 
shall be prescribed by the Government of the Republic of Serbia.” 

In situations where there are circumstances in which the plants or activi- 
ties of polluters pose a high degree of danger to human health and the environ- 
ment, Article 6 of the Law on Environmental Protection (2004) provides for 
the obligation to insure against liability for damage caused to third parties by 
accident. 

In case certain damage has occurred due to the activity of the polluter, 
Article 107 of the same law, in paragraphs | and 2 prescribes that “everyone 
who suffers damage has the right to compensation, whereby a claim for com- 
pensation can be submitted directly to the polluter or insurer, or to the finan- 
cial guarantor of the polluter if such an insurer or financial guarantor exists.” 
Paragraph 3 stipulates that in the event of the existence of “several pollutants 
who are responsible for the damage caused to the environment, and the share 
of individual pollutants cannot be determined, the costs shall be borne jointly 
and severally.” 

In this part, it should be emphasized that “civil sanctions are determined 
against the debtor as a mechanism of coercion over the damaged, to bring 
property or personal non-property goods in a state in which they would be if 
there was no threat or violation of these values” (Nikolié, 2007, p. 142). 

Civil liability for the harmful consequences of environmental pollution 
is primarily regulated by the Law on Environmental Protection (2004), while 
the Law on Obligations (1978) applies in all matters of liability for environ- 
mental damage not regulated by the Law on Environmental Protection. as 
referred to in Article 108 of this Law). 


4. Council of Europe Convention on Civil Liability for 
Damage Caused by Activities Dangerous to the Environment 


In 1993, the Council of Europe adopted the Convention on Civil Liability 
for Damage Caused by Activities Dangerous to the Environment (hereinafter: 
the Convention), to improve the quality of the environment and cooperation 
between states in the field of environmental protection. Arsi¢ (2014) points 
out that “the Convention aims to provide adequate compensation for damage 
caused as a result of activities that are dangerous to the environment” (p. 92). 
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Based on the “polluter pays” principle, this Convention, “by a broad 
definition of liability, facilitates the burden of proving to claimants the right 
to compensation. The Convention applies to all-natural and legal persons who 
have influence and control over the performance of certain dangerous activi- 
ties” (Pajti¢, 201 1a, p. 520). 

According to Article 2, paragraph 7, items a and b of the Convention, 
“damage includes injury to persons or loss of life, damage to property of a 
person, excluding damage to a plant or property operated by a carrier of life- 
threatening activities”. 

Items c and d of the mentioned article and paragraph stipulate that “com- 
pensation for damage includes compensation for damage caused by damage to 
the quality of the environment and compensation for damage directly caused 
to persons or their property. Compensation for damage caused by damage to 
the quality of the environment refers to lost profits due to impaired quality of 
the environment. Compensation for damage caused by damage to the quality 
of the environment also includes the costs of taking measures taken at the 
time of the damage that was necessary to prevent the effects of the damage 
and measures that return the environment to its previous state.” 

The Convention defines the notion of dangerous activity in Article 2, 
paragraph 1, item c. According to these provisions, “hazardous activity is any 
activity related to the production, handling, storage or use of one or more haz- 
ardous substances, any activity carried out at a place intended for permanent 
storage of waste, as well as activities carried out during the operation of the 
plant for incineration, treatment, handling and recycling of waste.” 

Dangerous activity is also considered “production, handling, storage, de- 
struction, disposal, release or any other activity that involves the manipulation 
of genetically modified organisms or microorganisms, if such activities may 
pose a risk to the environment, human health or their property” ( Article 2, 
paragraph 1, item b of the Convention), while a dangerous substance is con- 
sidered to be “a substance of certain physical and chemical properties that car- 
ries a significant risk to the environment, human health and property” (Article 
2, paragraph 2 of the Convention). 

According to Drenovak Ivanovi¢ et al. (2015), and following Article 3 
of the Convention, “the basic idea of the Convention refers to the obliga- 
tion to apply it in all cases where an environmental incident has occurred 
in the territory of a member state of the Convention, regardless of whether 
the consequences are felt. only in the territory of the member states of the 
Council of Europe or abroad” (p. 31). In doing so, Article 2, paragraph 11 
defines the notion of an incident, which, according to the provisions, “could 
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be a sudden event, an event that recurs continuously or a series of events that 
have the same origin. To be considered an incident within the meaning of 
the Convention, these events must be of such intensity that their occurrence 
causes damage or poses a serious and imminent danger of harm.” 

According to the provisions of Article 10 of the Convention, “liability 
for damages is determined by the rules on strict liability” because liability is 
based on the selfconscious risk assumed in performing dangerous activities. 
Article 8, paragraph 1, item a, stipulates that “objective liability for damage 
caused by environmentally hazardous activities may be excluded if the holder 
of the environmentally hazardous activity proves that the damage occurred as 
a result of a state of war or riot, or a natural phenomenon that is not common 
for the area in which the damage occurred, which could not have been avoid- 
ed” or if following point b of the same paragraph and article “it is proved that 
the damage occurred as a result of the activities of a third party who intended 
to cause damage and who this intention succeeded despite the application of 
safety measures appropriate to the type of hazardous activities in the particu- 
lar case” or if following points c and e “damage caused by the application of 
measures taken by the competent authority or if the damage was caused by 
pollution within national limits on limit values in a certain area.” 


5. Directive of the European Parliament and the Council 
on liability for environmental damage relating to the 
protection and remedying of environmental damage 


The Directive of the European Parliament and the Council on liability for 
environmental damage relating to the protection and remedying of environmen- 
tal damage (hereinafter: Directive 2004/35/CE) regulates environmental liabil- 
ity and the prevention and remedying of damage caused to the environment. 
According to Pajti¢é (2011b), “Directive 2004/35/CE provides the direct appli- 
cation of the polluter pays principle, introduces the concept of ,,environmental 
damage”, and numerous measures and procedures to prevent and eliminate the 
damage. The basic principle on which Directive 2004/35/CE is based in the 
establishment of financial responsibility of operators whose actions cause envi- 
ronmental damage or the danger of such damage, which encourages operators 
to adopt measures and develop procedures to reduce the risk of environmental 
damage, and thus their responsibility and financial exposure” (p. 261). 

The question of how to determine the damage to the environment can 
often be very complex. Drenovak Ivanovic et al. (2015) points out that in some 
cases “by applying the rules of civil law on compensation for damage, adequate 
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compensation for damage to the environment cannot be made, because it is 
very difficult or almost impossible to determine who the source of pollution is, 
and in other cases, it can identify a person who has suffered specific damage, 
but it is a violation that has a predominant public character’ (p. 54). 

Following the provisions of Article 2, paragraph 2 of Directive 2004/35/ 
CE, the damage is defined as “a measurable adverse change in a natural good 
or a measurable impairment of the functions of a natural good that may arise 
as a direct or indirect consequence of an activity.” Directive 2004/35 / EC 
does not apply to any damage to the environment, but to the damage explicitly 
stated therein. The directive “refers to future damage concerning the moment 
of entry into force, ie. application in national legislation. The directive has no 
retroactive effect” (Pajti¢, 2011b, p. 261). 

It is important to note that by the provisions of Article 3, paragraph 3 
of Directive 2004/35 / EC, “natural and legal persons may not invoke the 
Directive with a claim for damages to their life and health or property caused 
by damage to life. the environment or the imminent danger of its occurrence”. 
These rights are regulated by “national legislation, and the Council of Europe 
Convention on Civil Liability for Damage Caused by Activities Dangerous 
to the Environment (1993) provides basic guidelines for compensation for 
damage caused to natural and legal persons. However, persons affected by or 
likely to be affected by environmental damage, following Directive 2004/35/ 
CE, have the right to request the application of appropriate protection meas- 
ures from the competent authority, as well as to participate in the review of 
decisions, actions or omission of actions by the competent authority related to 
environmental protection” (Drenovak Ivanovic et al., 2015, p. 56). 

Directive 2004/35/CE refers to “operators of regulated activities, and 
this includes most industrial activities — e.g. chemical industry, waste man- 
agement, transport and handling of hazardous substances or genetically modi- 
fied organisms” (Pajti¢, 2011b, p. 262). 

Directive 2004/35/CE, under the provisions of Article 3 (1), introduces 
a distinction between “damage to the environment caused or which may re- 
sult from particularly dangerous activities listed in Annex III to the Directive, 
and damage caused to protected species and natural habitats and which arose 
from the performance of activities not listed in Annex III of the Directive, and 
which the operator caused by acting with intent or negligence.” According 
to Drenovak, Ivanovic¢, and associates (2015), “in the first case, the operator 
is liable for damage according to the principle of objective liability for dam- 
age caused to the environment and any of its media. In the second case, the 
operator is liable for damage based on fault (subjective liability) for causing 
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damage, but not to any environmental medium, but only to protected spe- 
cies and natural habitats” (p. 58). In this context, Pajti¢ (2011b) states that 
Directive 2004/35/CE “adopts the principle of strict liability for operators 
of environmentally hazardous activities, which are listed in Annex | of the 
Directive. For all other activities outside Annex 1, Directive 2004/35/CE pro- 
vides for liability under the principle of fault. While strict liability covers all 
types of environmental damage, liability under the guilt principle applies only 
to damage to the ecological system” (p. 262). 

Following the provisions of the Directive, operators are obliged to in- 
form the competent authorities about the environmental damage that may oc- 
cur as a result of their activities, as well as to take appropriate measures to 
control, limit, secure, eliminate and manage the damage. 

According to Article 8 of Directive 2004/35/CE, “the costs of meas- 
ures to prevent and eliminate damage to the environment shall be borne by 
the operator.” In that context, there are different measures of protection and 
measures to eliminate harmful consequences. Pajti¢ (2011b) points out that 
“Directive 2004/35/CE defines protection measures as measures taken in 
response to an event, action or omitted action which created an immediate 
threat of environmental damage, and which aim to prevent or mitigate the 
consequences of such damage. Remediation measures are defined as meas- 
ures or a combination of measures, including damage management measures 
or temporary measures to eliminate damage, rehabilitation or replacement of 
damaged natural resources and/or similar measures, or provision of resources 
equivalent to damaged resources” (p. 263). 


6. Conclusion 


The right to a healthy environment is an absolute priority of modern so- 
ciety. Responsible approach and active role of potential polluters in the devel- 
opment of good practices within the business, organization, and way of work- 
ing play a significant role in the prevention of damages and dangers that can 
harm the environment. Equally significant impact has the continuous profes- 
sional development of employees, as well as strengthening the environmental 
awareness of polluters, with the insistence on the application of all available 
measures and prevention procedures. 

A specific economic instrument aimed at protecting the environment at 
the global level is the compensation for environmental pollution, based on a 
special principle of environmental protection called “polluter pays”. The in- 
troduction of this principle into our legislation is legally based on international 


170 


SIGNIFICANCE OF THE “POLLUTANT PAYS” PRINCIPLE AND THE ANALYSIS OF THE EUROPEAN... 





regulations. The essence of this concept relies on the voluntary active partici- 
pation and contribution of polluters in creating a responsible approach and 
preventing potential dangers and damages that would harm the environment. 
In other words, the essence of civil liability for damage that a polluter can 
cause to the environment is that potential polluters adjust their activities to the 
requirement to cause minimal changes in the environment and reduce the risk 
of damage to a minimum. 

Having in mind that the national legislation is based on the legal frame- 
work of the European Union, the paper presents the significance and char- 
acteristics of the “polluter pays” principle, the provisions of the Law on 
Environmental Protection, analyses the provisions of the Europe Convention 
Council regarding civil liability arising from activities dangerous to the envi- 
ronment (1993), and the provisions of the European Parliament Directive and 
the Council on liability for environmental damage related to the protection 
and elimination of environmental damage (Directive 2004/35/CE). 
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ZNACAJ NACELA,,ZAGADIVAC PLACA“ 
I ANALIZA EVROPSKOG OKVIRA 
GRADANSKOPRAVNE ODGOVORNOSTI 
ZA STETE NASTALE USLED DELATNOSTI 
OPASNIH PO ZIVOTNU SREDINU 


REZIME: Pravo na zdravu Zivotnu sredinu je apsolutni prioritet savre- 
menog druStva. Poseban ekonomski instrument usmeren ka za&titi Zivotne 
sredine na globalnom nivou jeste naknada za zagadivanje Zivotne sredine, 
zasnovana na posebnom naéelu zaStite Zivotne sredine pod nazivom ,,za- 
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gadivaé plaéa”. Sustina gradanskopravne odgovornosti za Stete u Zivot- 
noj sredini jeste to da potencijalni zagadivaci svoje aktivnosti prilagode 
zahtevu da se prouzrokuju minimalne promene u Zivotnoj sredini i rizik 
nastupanja Stete svede na najmanju mogucu meru. U radu su pored znacaja 
i karakteristika naéela ,,zagadivac placa“, predstavljene odredbe Zakona o 
zastiti Zivotne sredine, a potom su predmet analize bile odredbe Konven- 
cije o gradanskoj odgovornosti za Stete nastale usled aktivnosti opasnih po 
zivotnu sredinu, kao i odredbe Direktive 0 odgovornosti za ekoloSku Stetu 
u vezi sa zaStitom i otklanjanjem ekolo&ke Stete. 


Kljucne reci: zagadivac placa, Zivotna sredina, gradanskopravna odgo- 
vornost, Zakon o zaStiti Zivotne sredine, EU regulativa 
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